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An Attorney Looks at Clergy Sexual Misconduct 

Anne Underwood, M.S. J.D. 

Increased awareness that some clergy have abused their power through sexual contact with 
parishioners has prompted many denominations to formulate policies and procedures to address 
complaints of clergy sexual misconduct. 1 Many policies use definitions parallel to those of federal 
and state law.2 Sexual conduct in the work place is governed by Title VII of the Civil Rights Act 
of 1964 and by civil laws of each state; child sexual abuse, rape, and sexual assault are treated in 
state criminal codes. 

Faith communities are not exempt from these laws. However, secular law mandates only 
the minimum protections against sexual exploitation; the church is free to expect and enforce higher 
standards of conduct. Secular law provides the floor. The church's own policies and procedures 
provide the walls and the ceilings of the edifice a religious community constructs to address sexual 
misconduct. The Free Exercise and Establishment clauses of the First Amendments guarantee 
Americans the right to practice religion without government interference and prohibit the 
government from mandating particular religious practices. The First Amendment does not relieve 
religious organizations from the duty to obey most secular laws nor does it absolutely remove them 
from the jurisdiction of the civil and criminal courts. 

this article reviews secular law as a foundation for evaluating policies defining clergy 


1 Denominational materials or policies available include: The Protestant Episcopal Church, 
Resolution adopted by the Executive Council of the General Convention, February 11,1993; 
Evangelical Lutheran Church in America, "An ELCA Strategy for Responding to Sexual Abuse in 
the Church," produced by the Commission on Women, 1992; Methodist Church policies are done 
by each Annual Conference, this writer used "A Policy on Professional Clergy Ethics and Sexual 
Behavior for the New England Conference," September, 1993; "Presbyterian Church (U.S.A.) 
Sexual Misconduct and Its Procedures," Church Vocations and Ministry Unit, adopted by the 
205th General Assembly (1993); United Church of Christ, "Pastoral Misconduct: Dealing with 
Accusations of Sexual Contact or Harassment within the Pastoral Relationship," Office of Church 
Life and Leadership, 5th draft, April, 1994. 

2Compare denominational definitions with local state criminal laws on child abuse and 
gross sexual assault (rape); civil laws on harassment, breach of fiduciary duty, and the E.E.O.C. 
definition of sexual harassment as codified in Title VII of the Civil Rights Act of 1964, as 
amended. 

3Congress shall make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof... U.S. Const, amend. I 




sexual misconduct. A general legal analysis of certain issues is offered 4 . For discussion 
convenience, sexual misconduct is divided into four categories: sexual harassment, rape/sexual 
assault, child sexual abuse and sexual malfeasa nce. 

1. S*™i H arassment: 5 The federal government prohibits sexual harassment in the work place 
through Title VII of the Civil Rights Act of 1964 as amended and in educational institutions 
through Title IX of the Education Amendments Act of 1972. While Title IX covers most 
religiously-affiliated educational institutions and Title VII arguably protects church employees, non¬ 
employee members of a church community have no civil remedy for sexual harassment. Their 
only recourse from harassment is whatever the church itself elects to provide. Churches must have 
policies to comply with federal requirements for employers. Churches should create policies to 
sanction sexual harassment of members. Such policies can be enhanced through understanding the 
legal standards and analyses developed in the civil courts in recent years. 

The tort ("civil wrong") cf sexual harassment is analyzed differently than most other torts. 
The impact of the behav ior on the alleged victim is the f ocus of inquiiy, not the intent of the 
harasser. The question is: did the complainant experience the behavior as sexual harassment? It 
makes little difference that the alleged harasser did not intend for the behavior to be perceived as 
sexual harassment. "Impact, not intent" is the key phrase. 

The parameters of a sexual harassment claim were defined by the United States Supreme 


4This article is a general overview of selected legal issues relevant to formulating and 
evaluating policies regarding sexual misconduct. It does not purport to contain specific answers to 
any legal problems or define the best course of action for any particular situation. The author, 
editors, and publishers of this article are not engaging in legal advice. Legal advice should be 
obtained from an attorney in the state which is the site of the legal concern. No warranty, express 
or implied, is made as to whether the materials in this article are current, correct, complete or any 
other thing. Legal issues should always be addressed with a local attorney. 


SThe 1980 EE.O.C. definition of sexual harassment is the one used by most employers 
and all government agencies. "Unwelcome sexual advances, requests for sexual favors and other 
verbal or physical conduct of a sexual nature constitutes sexual harassment when (1) submission to 
such conduct is made either explicitly or implicitly a term or condition of an individual s 
employment, (2) submission to or rejection of such conduct by an individual is used as the basis 
for employment decisions affecting such individual or (3) such conduct has the m> or effect 
of unreasonably interfering with an individual’s work performance or creating an intimidating, 
hostile, or offensive working environment." § 1604,11 Code of Federal Regulations, Vol.29,Ch. 
XIV July 1990 edition. Most denominational polices use some form of this definition adapted t 
include people participating as non-employees in the life of the faith community. 
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The Supreme Court considered its second sexual harassment case, Harris v. Forklift 
Systems, in November, 1993. 7 In it the court r e-affi rmed that economic damage is not required to 
sustain a sexual harassment complaint. It further clarified that a plaintiff dees not have to 
experience psychological harm. The plaintiff has only to show that she en dured behavior which 
created a hostile environment for her and which a reasonable person would have found hostile. For 
religious organizations this means that even if an employee is not damaged economically or \ 

psychologically by sexual harassment, the fact that the harassment caused that person (and would 
cause a reasonable person) to experience a hostile or abusive environment is enough to sustain a 
claim. Meritor and Forklift define the parameters of how courts must analyze sexual harassment 
claims brought by employees under Title VII. These cases should also form the basis for any 
policies a religious organization creates to protect its non-employee members or its employees from 
harassm ent by non-employees (for example, women clergy increasingly discuss sexual harassment 
from laymen in local churches, and on denominational committees, who often have power over the 
clergywoman’s career). Faith communities owe their participants at least as much consideration as 
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that to which they would be entitled under similar circumstances in a court of law. 

The reasonable person standard articulated in Harris is the standard of analysis generally 
applied to civil actions. However, many federal circuit courts have used a "reasonable woman 
standard" in addressing claims of sexual harassment. 8 If the church hopes to understand the 
alleged victim's pain, the more differentiated reasonable woman standard (or reasonable man, if the 
victim is male) may be adopted in church policies which extend protection beyond the employment 
context As one court wrote: "A complete understanding of the victim's view requires an analysis 
of the different perspectives of men and women. Conduct that many men consider unobjectionable 


7 Harris v. Forklift Systems, Inc. U.S. Law Week, No. 92-1168, p. 4004. A female 
employee accused the company president of hostile work environment sexual harassment. She 
alleged he made comments about her body, implied she should sleep with him, asked her to get 
money out of his pants pockets and made suggestive and lewd statements to her privately and in 
front of customers and other employees. The company defended on the ground that she did not 
need to quit her job and she demonstrated no psychological damage. The Court held that she did 

not have to experience economic or psychological damage to recover. 

%Bums v. McGregor Electronic Industries Inc. No. 92-2059, (8th Cir., 1993), Spinola v. 
The Boyd Group Inc. 809 F. Supp. 771 (D.Nev. 1992), Fuller v. City of Oakland, No. C-89- 
0116 MHP (N.D.Cal. Feb. 10,1992) (Lexis,Genfed library, Dist file), E.E.O.C. v. Blue 
Diamond Growers Assoc., No. 90-2281 (D.N.J. Jan. 28,1992) (Lexis, Genfed library, Dist file), 
Smolsky v. Consolidated Rail Corporation, 780 F. Supp.283 (E.D.Pa.1991), Austin v. 
University of Hawaii, 759 F. Supp. 612 (D. Hawaii,1991), Robinson v. Jacksonville Shipyards, 
760 F. Supp. 1486 (M.D. Fla. 1991 ), Jenson v. Eveleth Taconite Company, No. 5-88-163 
(D. Minn. Dec. 16,1991) 
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may offend many women....Adopting the victim's perspective ensures that courts will not sustain 
ingrained notions of reasonable behavior fashioned by the offenders (men)." 9 In one frequently 
cited employment survey, two thirds of the men interviewed said they would be flattered by a 
sexual proposition in the workplace while fifteen percent said they would be insulted. For women 
workers, the survey results were exactly reversed. 10 

One woman may find behavior offensive which other women do not. Courts have ruled 
that this does not negate the complainant's concerns. 11 Absence of agreement about what 
constitutes harassment does not mean that offensive behavior is appropriate. Individuals may react 
to sexual harassment in different ways. Expert testimony in one sexual harassment case>2 listed 
five responses, in order of frequency, women make to sexual harassment: 

(1) denial or blocking out of the impact or feelings associated with the place of harassment; 

(2) avoiding the place of harassment or the harasser; 

(3) telling the harasser to stop; 

(4) joining in the banter to diffuse embarrassment; 

(5) threatening to make or actually filing a complaint. 

Responses one and two demonstrate dramatically the imperative to a religious organization to take 
seriously claims of sexual harassment. Sexual harassment robs victims of dignity and a sense of 
self-esteem. Secular laws set minimal standards and provide some protection for people in the 


9 Ellison v. Brady , 924 F. 2d 872 (9th Cir., 1991) The co-worker of a female IRS 
employee sent her letters professing his love and despondency over her apparent rejection of his 
attentions. The woman took the letters to her supervisor expressing her fear that the man's 
attentions would escalate. The IRS investigated and transferred the man to a new location. He 
filed a union grievance and the IRS settled without contacting the complainant. The settlement 
allowed the man to return to the workplace after a few month's absence. The complainant sued in 
federal court The court gave summary judgement to the IRS saying no reasonable person would 
be afraid of the letters. The appeals court reversed. It said that given the violence against women 
prevalent in today's society, a reasonable woman might well fear the escalating attentions of a male 
co-worker. The appeals court remanded the case saying the lower court must use the perspective of 
the reasonable woman. 


1 0 Guetk, Barbara, Sex and the Workplace: The Impact of Sexual Behavior and 
Harassment on Women, Men and Organizations, Jossey-Bass Publishers, 1985, p. 60. 

11 Robinson v. Jacksonville Shipyards, Inc. 760 F. Supp. 1486 (M.D.Fla., 1991) A 
female welder objected to pictures of nude women in sexually provocative positions, sexually 
explicit graffiti and sexual jokes throughout the workplace. Five other female employees testified 
that they did not object to the material. The court ruled the complaint was valid noting that not all 
women must be offended by the same behaviors to sustain a charge of sexual harassment. 


>2 id at 1506 
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workplace. Ethically, religious organizations can offer no less in their own adjudicatory mandates 
to those who worship, work and volunteer within their communities. It is critical that churches 
respond quickly, sensitively, consistently and effectively to claims by their employees or 
parishioners of sexual harassment. 

2. Rape or gross sexual assault : Rape or gross sexual assault is a crime in every state. 

States vary in the names they give it, the terms by which they describe it, and the specific elements 
which constitute it; but all make sex by physical compulsion (or threat of compulsion) a criminal 
act. 1 3 Civil penalties may also inure against the perpetrator (and his employer in some instances). 
In the interest of justice and to protect other potential victims, rape ought to be reported to civil 
authorities. 

Psychological counselors and legal experts disagree among themselves as to whether or not 
it is ever appropriate to "force" a victim to report or for someone to report on behalf of a victim 
who is unwilling to report. Those against forced reporting argue that requiring a victim to act 
against her will and talk to police violates her a second time. Furthermore, a victim who testifies 
unwillingly is not good witness for the state in prosecuting rape which must be proved beyond a 
reasonable doubt. Most people agree the wisest course of action is to encourage the victim of rape 
to seek professional counseling to help her deal with her feelings and to reach her own decision 
about reporting and testifying. Rape victims should be strongly encouraged to contact a local rape 
crisis hotline for psychological, medical and legal referrals and emotional support from trained 
volunteers and staff. 

An allegation of rape should be reported to. the church's governing body (the proper body 
depends on the particular denomination ~ usually the report should be made to a bishop or 
denominational committee outside the local church). A church investigation should not proceed 
without local legal advice. If the alleged victim has made her allegations to police, there will often 
be a criminal investigation. Local counsel will advise as to whether or not the church's 
investigation should proceed or wait until the completion of the state's process. If the processes 
run concurrently, the accused will most likely be represented by counsel in all interviews with 
church investigators. These investigators must be extremely careful not to engage in any activity 
which could obstruct the state's investigation. Denominational governing bodies have differing 
rules about requiring administrative leave for clergy accused of sexual assault Minimally, work 
arrangements should be made to insure that the accused will not have the opportunity for further 


1 ^Consult your state's criminal code for the name, definition and elements of the crime of 
forced sexual contact 
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contact with the alleged victim, the alleged victim's family or be in a situation which could lead to 
similar charges from anyone else. >4 

Pastoral care for the congregation must be provided by clergy nov involved in the 
allegations. Pastoral and psychological care for the alleged victim, the alleged victim's family, the 
accused clergyperson and family should be given only by professionals whose client privilege is 
recognized by the state courts.*5 

3- Child sexual abuse and exp loitation of a minor: Like rape, child sexual abuse is a 
crime in all states. Many statutes define child sexual abuse as sexual contact (some specify 
physical, some include verbal contact) with a child under a certain age, often 14. Similar sexual 
contact with youth between ages 14 and 16 or 18 by adults may have a different name, for 
example, sexual exploitation of a minor. In addition to being crimes, both can entail civil liability 
for the abuser. In some circumstances, there may be civil liability for the entity employing the 
abuser. The elements of child sexual abuse are defined in state criminal statutes. The particular 
names, definitions, and elements of each crime may be different in each state. By whatever name, 
the activities are crimes. If allegations of such behavior by a clergyperson are received, the local 
church should obtain legal counsel immediately before commencing an investigation and the 
clergyperson should be advised to hire an attorney. Until the clergyperson has been cleared of the 
allegations, great care must be taken to insure the accused has no contact with the alleged victim, 
the alleged victim’s family, or is in any situation where charges of similar behavior could result.16 
In all jurisdictions, child sexual abuse must be reported to the state authorities by any 
mandated reporter who knows or has reason to know or suspect that abuse has or is occurring. 
The list of mandated reporters includes many professionals such as (but not limited to) doctors, 
therapists, social workers, teachers, dentists, nurses, and day-care providers. Clergy are often 


t4|u states where court rules allow the admission of subsequent remedial measures as 
evidence of wrongdoing, the church will want to consult an attorney as to how to fashion a 
separation of clerical duties which protects the parties and potential victims while not providing 
evidence indicating wrongdoing. 

15 lf a professional assessment of either party is sought by the investigator as part of the 
church’s evaluation process, the person being evaluated by a psychologist, or other medical 
personnel, will need to sign a release in order for the information obtained to be given to the 
investigator or other church authorities. It is advisable where possible to get the release signed 
before the assessment to assure access to the information. If a party refuses to sign a release after 
undergoing assessment, that may indicate the assessment contains information contrary to that 
party's best interest. 


Consider note 14. 
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mandated reporters. Many states provide qualified immunity from liability for anyone who with 
"reasonable cause to believe" reports child sexual abuse as long as the report is made in "good 
faith," and the person reporting is not a party to the abuse. Local counsel will know proper 
notification procedures and be able to advise the church about risk management processes. 

Pastoral care for the congregation (as they become aware of the situation) by clergy not 
involved in the allegations will be vital. Care for the alleged victim, the alleged victim's family, the 
alleged abuser and family should be provided only by a therapist or licensed pastoral counselor 
whose client privilege is recognized by the state courts)?. 

4. Malfeasance; Sexual malfeasance is any sexual conduct occurring between a person 

in a position of trust with someone entrusted to his or her professional care. Sexual malfeasance 
encompasses the so-called "consensual physical relationship" which erupts most often from a 
pastoral counseling situation. 

Most mental health writers now concur with psychiatrist Peter Rutter 18 who asserts there 
can never be a truly consensual relationship between a counselor and a client In order to be 
consensual, both parties to a relationship must be equally capable of giving informed, reasoned 
consent. This requires balance of power. Rutter contends that once a client entrusts his or her 
emotionaj, psychological, spiritual or fiduciary well-being to a professional (therapist, doctor, 
lawyer, teacher or clergyperson), the client has become vulnerable to the expertise, opinions and 
guidance of the professional. A "forbidden zone" for sexual or sexualized behavior is created. 
Rutter acknowledges that sexual feelings can and frequently do arise. It is the duty of the 
professional to guard against sexual contact while continuing to nurture the intimacy of the 
relationship to help and to heal the vulnerable client.) 9 

In response to the severe and long-term damage caused by boundary violations in 
professional relationships, several states have enacted statutes prohibiting sexual contact between 
counselors and clients. New Hampshire, for example, prohibits any contact for two years after the 


l?see note 15 as it pertains here also. 

iSRutter, Peter, M.D. Sex in the Forbidden Zone , New York, Fawcett Crest, 1989. One 
of the earliest studies on the topic of sex between professionals and their clients, it is a definitive 
work to which many other studies and articles refer. 

19\Vhile not negating Rutter's concerns, the feminist Christian ethicist Carter Heyward 
raises other issues with professional boundaries in her book, When Boundaries Betray Us, 
Beyond Illusions of What is Ethical in Therapy and life , HarperSanFrancisco, 1993. 
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counseling relationship has tenninated .20 Recognizing the grave potential for damage, many 
denominations prohibit sexual contact between clergy and people in their care. Whereas applicable 
state laws apply only to licensed counselors, denominational standards can be broader. They 
should apply to anyone, clergy or laity, entrusted by the church with the guidance and care of 
others. 

When people are violated within the church, the faith community must respond quickly and 
compassionately. Most victims of sexual malfeasance want simply to be heard and to have their 
stories honored. Many also want assurances that the abuser will not again hurt them or anyone 
else. When victims are not listened to by their church, they are more inclined to turn to authorities 
outside of the faith community for assistance. 

Churches have been held liable for sexual malfeasance of their clergy under several legal 
theories. The first, respondeat superior (let the master speak), holds an employer liable for the 
acts of an employee committed within the scope of employment. Churches have successfully 
defended on the grounds that a sexual relationship was not within the scope of the clergy- 
counselors work .21 Plaintiffs have also prevailed against that argument .22 Plaintiffs have more 
frequently prevailed under claims of negligent hiring, negligent supervision, and negligent 
retention23 (the church "knew or should have known" of the clergyperson's propensity for such 
behavior). Claims of breach of fiduciary duty and intentional or negligent infliction of emotional 
distress are also sometimes successfully prosecuted. While the number of cases tried in civil courts 
remains relatively small and the results are mixed, it behooves every religious organization to take 


20RSA 330-A:23 defines sexual contact as "the intentional touching of any part of the 
client's body or any verbal or non-verbal communication for the purpose of sexual arousal or 

gratification of either party. Clergy counselors in New Hampshire are covered by tt 

21 Rita M. v. Roman Catholic Archbishop, 187 Cal. App 3d 1453 (1986 2d Dist); 

Destefano v. Grabian, 763 P2d 275 (1988, Colo.), Byrd v. Faber, 565 NE2d 585, (1991, Ohio) 

22 Erickson v. Christenson, 781 P2d 383, rev. gr. 787 P2d 887 and rev. gr 790 P2d 1141 

(1989). 


ZlDestefano v. Grabian, 763 P2d 275 (1988, Colo.); Erickson v. Christensen, see note 
15; Does v. CompCare, Inc. 763 P2d 1237 (1988, Wash.). During the 1990's the popular press 
has focused on clergy sexual abuse within the Roman Catholic Church and its consequent high 
settlement figures. Most cases allege sexual misconduct by priests who were moved form one 
diocese to another when church officials had reason to know die priest had previously been 
sexually abusive. Other major denominations have faced similar charges recently and cosdy 
litigation and setdements are not confined to the Roman Catholic church. Incomplete investigations 
of allegations of clergy sexual misconduct or simply packing the suspect off to another church are 
invitations to later charges of negligent hiring or supervision. 

9 



seriously any claim of sexual malfeasance. It is wise risk management^; more importantly, it is 
the ethical and compassionate response of a caring faith community. 


©Attorney Anne Underwood, 1994 

For further information, review of policies, or training sessions, contact: 

Attorney Anne Underwood 
27 Middle Street 
Topsham, Maine 04086 
(207)729-4643 
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24i n most jurisdictions, the common law doctrine of charitable immunity no longer 
protects churches from court actions or resultant damage awards. 
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